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A. Introduction 

Brennaris Johnson's trial was as much about what he 

may have done before as it was about what he was charged 

with. His conviction rests upon the unfair prejudice caused by 

the erroneous admission of evidence of other acts. 

B. Relief Requested 

Pursuant to RAP 13 .4 the Court should accept review of 

the published decision of the Court of Appeals in State v. 

Johnson, 83 73 8-9-I. 

C. Issues Presented 

1. In State v. Gunderson, 181 Wn.2d 916, 337 P.3d 1090 

(2014) this Court rejected a suggestion that alleged victims of 

domestic violence are inherently less credible than any other 

participant in any other criminal case. And with that rejection, 

the Court rejected the notion that evidence of a person's other 

acts is routinely admissible in domestic violence cases: there is 

no domestic violence exception to ER 404(b ). Yet, courts do 

routinely admit such evidence ignoring Gunderson. This Court 
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should reaffirm its ruling and reaffirm that complainants in such 

case are no less credible. 

2. Two decades ago the Supreme Court declared 

Washington's exceptional sentence procedure violated the Sixth 

and Fourteenth Amendments. The Legislature resolved some of 

the constitutional infirmities. But the unconstitutionality 

persists. The statute still permits, and in fact requires, judicial 

fact finding in the imposition of an aggravated exceptional 

sentence without proper notice or proof beyond a reasonable 

doubt of every fact necessary to such sentences. It is time for 

this Court to bring sentencing practice in line with the dictates 

of the Sixth and Fourteenth Amendments. 

3. This Court has made clear the that in assessing any 

request for a jury instruction a court must view the evidence in 

the light most favorable to the party requesting the instruction. 

In its published opinion in this case, the Court of Appeals 

refuses to apply that standard. 
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D. Statement of the Case 

Mr. Johnson spent several days with his girlfriend, 

Nichole Trichler, at her apartment. One morning after Ms. 

Trichler used methamphetamine and drank rum, she had trouble 

standing and fell down several times. 12/6/21RP 451-52., 

12/10/21RP 812. A short time later Ms. Trichler had a severe 

headache and Mr. Johnson called 911. Id. 813-14. 

When paramedics first arrived, Mr. Johnson had to meet 

them outside as they could not locate the apartment. 12/8/21 RP 

443. The medics recommended Ms. Trichler take Tylenol and 

see a doctor and then left. Id. at 448. 

A short time later, paramedics responded to a second call. 

Id. at 450. Ms. Trichler for the first time told them of her 

methamphetamine use and drinking that morning. Id. at 452. By 

the time of the second call Ms. Trichler was vomiting. Id. The 

medics took her by ambulance to the hospital. Id. at 545-55. 

At the hospital, a CT scan revealed an acute subdural 

hematoma. 12/8/21RP 477. Ms. Trichler promptly went in to 
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surgery to repair the injury. The doctors who treated her did not 

see external signs of trauma to the head but each noted trauma 

is the most likely cause of a subdural hematoma. 12/8/21 RP 

485, 12/9/21RP 611, 12/13/21RP 868, 877, 890. 

After her release from the hospital, Ms. Trichler 

contacted police. Id. at 704. Because of the lingering effects of 

her injury, Ms. Trichler could not recall how that contact 

occurred or whether she or someone else initiated it. Id. 

She claimed on the day of her injuries, Mr. Johnson 

punched her several times in quick succession on the side of her 

head. 12/9/21RP 651-52. Ms. Trichler immediately felt a pain 

in the side of her head. Id. at 662-64. Ms. Trichler felt a buzzing 

and pressure in her head 15 minutes later. Id. at 664. 

The State originally charged Mr. Johnson with one count 

of second degree assault and added an allegation of an 

aggravating factor as well as a charge of violating a no contact 

order, with two prior convictions. CP 368-70. 
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Prior to trial, the court denied the State's motion to admit 

evidence of other acts concluding finding the evidence 

irrelevant and simply propensity evidence. 9/29/21RP 53-54. 

Although the decision to instruct the jury on a lesser 

offense can only be made after the court considers the evidence 

admitted at trial, the court determined before trial even began 

that it would instruct the jury on the uncharged crime of felony 

fourth-degree assault at the state's request. 12/7 /21RP 256. 

Based upon that decision, the court then changed its ruling on 

other acts evidence concluding at least one of those acts would 

be evidence of the prior offense element of the uncharged 

offense. Id. at 264-69. 

A jury convicted Mr. Johnson as charged. CP 52, 55-57. 

The court imposed an aggravated sentence. CP 32-33. 
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E. Argument 

1. The trial court erroneously permitted the 

State to offer irrelevant evidence of other acts 

by Mr. Johnson. 

a. The trial court improperly admitted propensity 
evidence. 

The trial court originally rejected the State's effort to 

admit evidence of two other acts. 9/29/21RP 52-53. The court 

also properly found the jury would likely just use the evidence 

as propensity evidence. Id. at 52. 

The court then unilaterally changed course. The court 

concluded evidence of both acts was relevant to establish Ms. 

Trichler's credibility. Id. 266, 269. At trial, the court instructed 

the jury it could consider the evidence of prior violence to 

assess Ms. Trichler's credibility. CP 164. 

Mr. Johnson is entitled to a trial free of the improper and 

prejudicial propensity evidence. 
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b. Propensity is categorically inadmissible. 

Evidence of other acts offered solely to prove propensity 

to commit an offense is not admissible. ER 404(a). "Properly 

understood . . .  ER 404(b) is a categorical bar to the admission 

of evidence for the purpose of proving a person's character and 

showing that the person acted in conformity with that 

character." State v. Gresham, 173 Wn.2d 405, 420, 269 P.3d 

207 (2012). "A trial court must always begin with the 

presumption that evidence of prior bad acts is inadmissible." 

State v. DeVincentis, 150 Wn.2d 11, 17, 74 P.3d 119 (2003). 

Other acts evidence may be admissible for another 

permissible purpose if the court: (1) finds by a preponderance 

of the evidence the misconduct occurred, (2) identifies the 

purpose for which the evidence is sought to be introduced, (3) 

determines whether the evidence is relevant to prove an element 

of the crime charged, and (4) weighs the probative value against 

the prejudicial effect. Gunderson, 181 Wn.2d at 923. But even 

then, the evidence's relevance cannot depend on its use as 
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propensity. The State as the proponent of the evidence "must 

clearly articulate how that evidence fits into a chain of logical 

inferences, no link of which can be the inference that because 

the defendant committed [the proffered prior offense], he 

therefore is more likely to have committed [the charged 

offense]." United States v. Brown, 765 F.3d 278, 292-93 (3d 

Cir. 2014) (Brackets in original); see also, State v. Wade, 98 

Wn. App. 328, 334-35, 989 P.2d 576 (1999). 

At trial and on appeal the prosecutor has not articulated 

how the evidence was relevant to any consequential purpose 

free of a propensity inference. The Court of Appeals opinion 

has the same deficiency and yet it affirms the trial court. 

c. The other acts evidence did not have 
relevance to any purpose other than as 
propensity evidence. 

At trial, both the State and the court posited the evidence 

was relevant to Ms. Trichler's credibility. But neither ever 

bothered to explain how so. The Court of Appeals too 

8 



concludes, with no analysis, the evidence of prior assaults is 

relevant to "credibility. Opinion at 16. 

But Ms. Trichler' s "credibility" is not itself an element of 

any charged crime. Thus, merely concluding the evidence is 

relevant to credibility is not sufficient for its admission. See 

Gunderson, 181 Wn.2d at 923 ( other acts evidence must be 

relevant to prove an element of the crime). 

Ignoring that problem, the other acts evidence does not 

make Ms. Trichler more or less credible except as propensity. 

Simply announcing a purpose of other acts evidence is not a 

"magic [password] whose mere incantation will open wide the 

courtroom doors to whatever evidence may be offered in [its 

name]." State v. Saltarelli, 98 Wn.2d 358, 364, 655 P.2d 697 

(1982). The necessary question is "How does a prior assault 

make her more or less credible in this case?" As a matter of 

simple logic what another person has done has no bearing on 

another's credibility, unless the inference is one of propensity. 
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The Court of Appeals never asks that question and thus 

avoids the inevitable answer. Instead the opinion takes at face 

value the idea that prior acts is routinely admissible for 

credibility in domestic violence cases. Opinion at 16. 

That starting point requires one to assume victims of 

domestic violence are categorically less credible than victims of 

other crimes. A problematic assumption to be sure, which is 

why Gunderson rejected it. As the Court explained "The 

blanket extension of [State v. Magers, 164 Wn.2d 174, 189 P.2d 

126 (2008)] proposed by the dissent would create a domestic 

violence exception for prior bad acts that is untethered to the 

rules of evidence." Gunderson, 181 Wn.2d at 925, n. 3. 

Pivoting, the Opinion below concludes Trichler's 

inconsistent reporting is what is relevant." Opinion at 13. But 

that is not what the trial court told the jury. The court's 

instruction told the jury they could consider "prior incidents of 

violence" for determining credibility. CP 164. The instruction 

says nothing of the reporting of those incidents or 
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inconsistencies. So the only question is how prior acts of 

violence make another person more of less credible. 

Ignoring the jury instruction, the opinion points to 

articles opining on the inconsistencies in reporting domestic 

violence. Opinion at 16. Aside from the instruction identifying 

only the prior violence and not the inconsistent reporting, there 

was no evidence before the juror of the dynamics of domestic 

violence or reasons for minimization by victims. While the 

experiences of judges and others who are regularly engaged in 

criminal proceedings may allow them sufficient knowledge to 

come to that view, jurors have no such background. Jurors had 

no framework within which to analyze the evidence in the 

fashion the opinion suggest. Instead, the only inference they 

could draw from the evidence, the only one permitted by the 

court's instruction, was that Mr. Johnson's prior assault made 

Ms. Trichler more credible. At best, the opinion explains a basis 

on which the jury could have been instructed, ignoring that they 

were not. 
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Assuming, Ms. Trichler said conflicting things in the 

present case, Mr. Johnson punched her or Mr. Johnson did not 

punch her, the only way the other acts evidence makes either of 

those two statements more or less credible is as propensity 

evidence. To state the obvious, the prosecution offered the 

evidence so the jury can find the "he punched me" statement 

more credible. So what the State must show is that evidence of 

a prior assault made the claim "he punched me" more credible 

than a statement "he did not punch me" free of a propensity 

inference. The State has never even tried. 

In fact, the only way the other acts evidence makes the 

claim "he punched me" more credible than "he didn't punch 

me" is by inferring he did it before he must have done it again 

so the statement "he punched me" is the more credible of the 

two. And that is exactly what the prosecutor argued in closing 

"when you've had enough you've had enough." Unless the 

prosecutor meant "he hit her before he hit her now and she's 

had enough" it begs the question had enough of what? 
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Propensity by another name is still just propensity and is 

categorically barred by ER 404(b ). 

By itself, there is no logical and propensity-free inference 

between evidence of one person's prior act and a second 

person's credibility. 

Despite this Court's rejection of it in Gunderson, courts 

continue to treat prior acts of domestic violence as an exception 

to ER 404(b ). As here, courts often offer the nebulous 

conclusion that such evidence is relevant to credibility without 

ever addressing how that is so. This Court should reject lower 

courts' efforts to circumvent Gunderson and reaffirm there is 

no broad exception to ER 404(b) in these cases. Review is 

warranted under RAP 13.4(b)(l) and (4). 
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2. Twenty years on from Blakely Washington 

courts continue to violate the Sixth and 

Fourteenth Amendments when imposing 
exceptional sentences. 

a. Every finding which increases the permissible 
sentence must be pied and proven to a jury 
beyond a reasonable doubt. 

The constitutional rights to due process and trial by jury 

guarantee a jury finding beyond a reasonable doubt for every 

fact essential to punishment. Hurst v. Florida, 577 U.S. 92, 97-

98, 136 S. Ct. 616, 193 L. Ed. 2d 504 (2016); Alleyne v. United 

States, 570 U.S. 99, 103, 133 S. Ct. 2151, 186 L.Ed.2d 314 

(2013), U.S. Const. amend. VI, XIV; Const. art. I, §§ 21, 22. 

This is so because 

"[Apprendi v. New Jersey] concluded that any 
'facts that increase the prescribed range of 
penalties to which a criminal defendant is exposed' 
are elements of the crime."' 

Alleyne, 570 U.S. at 111 (quoting Apprendi v. New Jersey, 530 

U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000)) (Internal 

quotations omitted). 
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Blakely v. Washington concluded Washington's 

Sentencing Reform Act violated these tenets as it permitted a 

judge to increase a person's sentence, i. e. , impose an 

exceptional sentence, without notice or a jury finding beyond a 

reasonable doubt. 542 U.S. 296, 303-04, 124 S. Ct. 2531, 159 

L. Ed. 2d 403 (2004). As with any element, the State must 

provide notice prior to opening statements at trial. State v. 

Recuenco, 163 Wn.2d 428, 440-41, 180 P.3d 1276 (2008) 

(Recuenco 111); see also, State v. McEnroe, 181 Wn.2d 375, 

384, 333 P.3d 402 (2014). 

The trial court's imposition of an exceptional sentence in 

this case violated these precepts. 
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b. Because the SRA does not permit a court to 
impose an aggravated sentence based solely 
upon a jury finding but instead requires the 
court independently find the facts are 
substantial and compelling, Mr. Johnson 's 

aggravated sentence violates the Sixth and 
Fourteenth Amendments. 

i. The imposition of an aggravated sentence 
under the SRA requires an impermissible 
judicial fact-finding. 

Following Blakely, the legislature amended the SRA such 

that imposition of an aggravated sentence, in most cases, 

requires two steps. First, and excepting statutory factors which 

relate solely to prior convictions, a unanimous jury must find 

one or more of the aggravating factors set forth in RCW 

9.94A.533 beyond a reasonable doubt. Second, and regardless 

of whether the aggravating factor was found by judge or jury, a 

court must find, considering the purposes of the SRA, the 

aggravating factors constitute a substantial and compelling 

reason justifying an exceptional sentence. RCW 9.94A.533; 

RCW 9.94A.535(6). 
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The Supreme Court held a similar sentencing scheme 

which required a jury to make a factual finding which permits, 

but does not require, a judge to impose a greater sentence 

violated the Sixth and Fourteenth Amendments. Hurst, 577 

U.S. at 99. That Florida statute mirrors Washington's 

sentencing scheme. 

A jury convicted of a crime for which the maximum 

sentence is life in prison. Hurst, 577 U.S. at 95. Following the 

conviction, the jury then determined the existence of an 

aggravating factor which could permit, but did not require, a 

court to impose the greater sentence of death. Id. at 96. Upon 

the jury's finding of an aggravating factor, Florida law required 

the jury to make a nonbinding sentence recommendation after 

considering the aggravating factor against any mitigation, and 

the jury recommended death. Id. The Florida statute then 

required the judge to weigh the evidence of aggravating and 

mitigating factors to determine what sentence to impose. Id. 

After weighing the evidence, the court sentenced Mr. Hurst to 
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death. Id. And as required by Florida law, the court entered 

written findings of fact detailing its decision. Id. 

The Court explained "the Florida statute does not make a 

defendant eligible for death until a finding by the court that 

such person shall be put to death" 577 U.S. at 100 (Internal 

citations omitted). Because that additional judicial finding is a 

prerequisite to the sentence imposed, the sentence violated the 

Sixth and Fourteenth Amendments. 577 U.S. at 99 

The jury in this case did find the existence of aggravating 

factors on each offense. CP 41-17. But those findings alone did 

not permit the exceptional sentence. Instead, both RCW 

9.94A.535 and RCW 9.94A.537(6) required the judge to make 

an additional juridical determination before it could impose and 

aggravated sentence; the court must "find[], considering the 

purposes of this chapter, that the facts found [by the jury] are 

substantial and compelling reasons justifying an exceptional 

sentence." If the court makes such a finding, the court is 

required to enter written findings of fact. RCW 9.94A.535; 
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State v. Friedlund, 182 Wn. 2d 388, 390-91, 341 P.3d 280 

(2015). 

The critical point in both the Florida and Washington 

schemes is that the jury's verdict alone cannot support the 

greater sentence. Instead, each scheme requires the judge to 

make a factual determination beyond the jury's verdict before 

they may impose the greater sentence. In both systems, the 

jury's verdict is a prerequisite to the greater sentence but is on 

its own insufficient to impose that greater sentence. 

The Florida scheme did not require a judge find the 

aggravating factor but did require the judge to independently 

weigh any aggravating factor against mitigation. "The trial 

court alone must find 'the facts ... [ t ]hat sufficient aggravating 

circumstances exist' and '[t]hat there are insufficient mitigating 

circumstances to outweigh the aggravating circumstances."' 

Hurst, 577 U.S. at 100. Similarly, the SRA does not permit a 

judge to find the existence of the aggravating factor, but just as 

the Florida statute, the SRA requires the judge alone to "find[] . 
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. .  the facts found [by the jury] are substantial and compelling 

reasons justifying an exceptional sentence." RCW 

9.94A.537(6). Both schemes require the judge to enter specific 

written findings of fact. Hurst, 577 at 96; RCW 9.94A.535. 

Both schemes hinge imposition of the greater sentence on the 

independent findings of a judge. 

"When a judge inflicts punishment that the jury's verdict 

alone does not allow, the jury has not found all the facts 'which 

the law makes essential to the punishment,' and the judge 

exceeds his proper authority." Blakely, 542 U.S. at 303-04. Had 

the judge imposed an exceptional sentence in Mr. Johnson's 

case based solely on the jury's verdict without the additional 

determination required by RCW 9.94A.535 and RCW 

9.94A.537(6) the sentence would be unlawful. There can be no 

dispute that the jury's verdict alone does not permit the 

sentence imposed. Thus, Mr. Johnson's sentence violates his 

rights under the Sixth and Fourteenth Amendments. 
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ii. The determination that facts are substantial 
and compelling in light of the purposes of 
the SRA is undoubtedly a factual 
determination. 

As is clear from Hurst, the required weighing of facts by 

a judge to find if they are sufficiently substantial and 

compelling to warrant an exceptional sentence is a factual 

determination which requires a jury determination beyond a 

reasonable doubt. 

With no analysis to speak of, State v. Sage brushed Hurst 

aside, opining the requirement that a judge "find" substantial 

and compelling reasons is a legal, not factual, determination. 1 

Wn. App. 685. 709, 407 P.3d 359 (2017). The opinion here 

blindly follows Sage. Opinion at 24-25. Sage, and the opinion 

below, fall into the same trap as so many others before which 

tried to defend sentencing schemes by describing or labeling 

judicial findings as categorically different rather than focusing 

on the impact of that finding. Justice Scalia addressed these 

efforts in his concurring opinion in Ring v. Arizona: "all facts 
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essential to imposition of the level of punishment that the 

defendant receives-whether the statute calls them elements of 

the offense, sentencing factors, or Mary Jane-must be found 

by the jury beyond a reasonable doubt." 536 U.S. 584, 610, 122 

S. Ct. 2428, 153 L. Ed. 2d 556 (2002) (Scalia, J., concurring). 

Or as the majority in that case put it, "the relevant inquiry is not 

one of form, but of effect." Ring, 536 U.S. at 604. Because an 

aggravated sentence is not permissible based upon the jury's 

verdict alone, but rather only after a judge weighs the facts to 

determine such a sentence is appropriate, that determination, 

whatever it is labeled, violates the Sixth and Fourteenth 

Amendments. Hurst, 577 U.S. at 99. Beyond the clear weight of 

Hurst, the conclusion in Sage is wrong for a number of other 

reasons. 

First, the legislature has required a court "find," not 

"conclude," there are substantial and compelling reasons. The 

statute goes further and requires the court enter written findings 

of fact. RCW 9.94A.535. In fact, the court entered such 
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findings of fact in this case. CP 416-18. If a court is not making 

a factual finding how can it possibly enter findings of fact? 

Ignoring that, Sage never explains what supposed legal 

standard a court is applying. Prior to Blakely, judicially-found 

factors were substantial and compelling so long as they were 

not contemplated in setting the standard range for the offense 

and differentiated the present crime from other crimes of the 

same category. See, State v. Grewe, 117 Wn.2d 211, 216, 813 

P.2d 1238 (1991). The later determination plainly involves a 

factual rather than legal assessment. The initial determination is 

rendered meaningless by the adoption, following Blakely, of an 

exclusive statutory list of aggravating factors. With that list the 

legislature necessarily found each of the listed aggravators were 

not considered in setting the standard range for an offense. 

Thus, all that remains of the preexisting standard is the 

threshold factual assessment of how different the current 

offense is from the typical offense. 
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While simply requiring a determination that facts are 

substantial and compelling, with nothing more, is plainly a 

factual determination, the statute goes further. The judge must 

consider whether the facts are substantial and compelling in 

light of the purposes of the SRA. RCW 9.94A.535, RCW 

9.94A.537 (6). This Court and the Court of Appeals have 

already determined similarly worded requirements trigger 

Blakely. 

This Court found a judicial determination that a standard 

range sentence was "clearly too lenient in light of the purposes 

of the [SRA]" violated the Sixth Amendment. State v. Hughes, 

154 Wn.2d 118, 110 P.3d 192 (2005), overturned on other 

grounds, Washington v. Recuenco, 548 U.S. 212, 126 S. Ct. 

2546, 165 L. Ed. 2d 466 (2006); State v. Ose 156 Wn.2d 140, 

149, 124 P.3d 635 (2005). The Court reached the same 

conclusion with respect to a judicial finding that concurrent 

sentences were clearly too lenient. In re the Pers. Restraint of 

VanDel.ft, 158 Wn.2d 731, 733-34, 147 P.3d 573 (2006). The 
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Court of Appeals reached a similar conclusion addressing the 

language of RCW 9.94A.535(b) that a defendant's prior 

unscored misdemeanors or foreign criminal history resulted in a 

clearly too lenient sentence in light of the purpose of this 

chapter. State v. Eller,_ Wn. App. 2d _, (58050-1-II, January 

17, 2024). Because they require a subjective assessment of 

relative culpability these must be made by a jury rather than a 

judge. The reasoning of these cases mirrors that of Hurst and 

must apply here. 

An assessment of whether facts are substantial and 

compelling in light of the purposes of the SRA is a subjective 

and qualitative factual determination. There is no legal or 

objective standard that guides that determination. The finding 

required in RCW 9.9A.535 and RCW 9.94.537(6) is a factual 

finding the judge could not constitutionally make. 

Twenty years after Blakely, Washington's sentencing 

scheme still violates the Sixth and Fourteenth Amendments. 

The statutes still permit, and in fact require, imposition of an 
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exceptional sentence based upon a judicial finding by less than 

proof beyond a reasonable doubt. That continued practice in the 

face of clear precedent from the United States Supreme Court 

merits review under every criteria in RAP 13.4. 

3. The trial court deprived Mr. Johnson of due 

process by permitting the jury to consider an 

uncharged crime. 

A person may only be convicted of the charged offense 

or those offenses which are either lesser included offenses, or 

inferior degrees of the charged offense. State v. Tamalini, 134 

Wn.2d 725, 731, 953 P.2d 450 (1998); and RCW 10.61.003). 

The factual inference required for both lesser included 

and inferior degree offenses is the same. State v. Fernandez-

Medina, 141 Wn.2d 448, 455, 6 P.3d 1150 (2000). For any 

lesser offense, a court must view the supporting evidence in the 

light most favorable to the party requesting the instruction. Id. 

at 455-56. It is not enough that the jury might disbelieve the 

evidence presented. Id. Instead the affirmative evidence must 
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support the inference that only the lesser offense was 

committed. Id. 

Before trial even began, the State asked the court to 

instruct the jury that it could consider felony fourth degree 

assault as a lesser offense of second degree assault. 9/29/21 RP 

46-47. Mr. Johnson objected noting the State could not satisfy 

the factual prong of the lesser offense inquiry. Id. at 254. 

Without having heard any trial evidence, the court granted the 

State's request. 12/7/21RP 256, 264-69. 

a. The decision to instruct on a lesser included 
offense cannot be made before trial begins. 

Before a court may instruct on a lesser included offense it 

must find the evidence at trial, viewed in the light most 

favorable to the requesting party supports the instruction. 

Fernandez-Medina, 141 Wn.2d at 455-56. Because it requires 

examination of the trial evidence, that decision necessarily 

cannot occur prior to trial. The published here concludes 

otherwise. 
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The opinion suggests that although the court announced 

the decision prior to trial, the court did not in fact make its final 

decision until after the evidence was in. Opinion at 12. That 

conclusion is not supported by the facts of the case and 

endorses circular logic. But for the erroneous pretrial ruling 

determining the court would instruct on the lesser included, that 

evidence of Mr. Johnson's prior conviction could not have been 

admitted because it was not relevant to any charge. Once the 

court determined to instruct on the lesser, the prior conviction 

could be offered to prove an element of that offense. But had 

the court properly waited until the close of evidence to 

determine whether to give the instruction there would have 

been no evidence to support the prior conviction prong of 

fourth degree assault. As such the factual prong could not have 

been met and the court would have been unable to instruct on 

the lesser offense. 

28 



In short the pre-trial decision to give the instruction 

opened the door to the admission of the evidence which was the 

necessary foundation to give the instruction in the first place. 

That is inconsistent with established case law. 

b. A court may only instruct on lesser offense if 

the supports the instruction. 

Viewing the evidence in the light most favorable to the 

State, as Fernandez-Medina requires, the evidence does not 

support the instruction. But the opinion here rejects that 

requirement, concluding it is enough that any evidence support 

the lesser instruction. Opinion at 10. That is not what 

Fernandez-Medina requires. 141 Wn.2d at 456. In the light 

most favorable to the state there is no evidence of an assault 

which did not result in substantial injury. The analysis must 

view evidence in the light most favorable to the party 

requesting the instruction, 

Where the State is the party requesting the lesser 

instruction is the State, viewing the evidence in the light most 

29 



favorable to the State mirrors the appellate standard for finding 

sufficient evidence to sustain a conviction Compare United 

States v. Jackson, 443 U.S. 307, 319, 99 S. Ct. 2781, 61 

L.Ed.2d 560 (1979) (inquiry on review is "whether, after 

viewing the evidence in the light most favorable to the 

prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt"). 

Thus, if the evidence is sufficient to sustain the conviction of 

the greater offense on appeal, the evidence could not support 

the lesser. Here the evidence is sufficient to sustain the first 

degree assault conviction and thus could not have supported an 

instruction on the lesser. Proper application of this standard 

should provide few if any instances in which the prosecutor is 

entitled to lesser instruction. 

The only way a juror could have concluded Mr. Johnson 

assaulted Ms. Trichler but did not inflict substantial injury, was 

by not believing the State's evidence. Disbelief of the evidence 

does not permit the instruction. Fernandez-Medina, 141 Wn.2d 
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at 456. An instruction on the uncharged offense was not 

supported by affirmative evidence and thus was not 

permissible. 

The court's decisions to instruct on an uncharged offense 

opened the door for the prosecutor to admit prejudicial and 

otherwise irrelevant evidence. The published opinion endorsing 

this improper practice is contrary to this Court's cases and 

presents a significant public issue. Review is proper under RAP 

13.4. 
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F. Conclusion 

Mr. Johnson's conviction rests upon the unfair prejudice 

of the erroneous admission of evidence of other acts. He is 

entitled to a new and fair trial. 

In addition, his sentence exceeds the limits imposed by 

the SRA and also rests on an unconstitutional judicial fact 

finding. Regardless of whether he has a new trial, he must be 

resentenced. 

This petition complies with RAP 18.17 and contains 

4896 words 

Submitted this 1st day of February, 2024. 

-=� /. �  
Gregory C. Link - 25228 
Attorney for the Petitioner 
Washington Appellate Project 
greg@washapp.org 
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D IVIS ION ONE  

PU BL ISHED OPI N I ON 

SMITH , C . J .  - Brennaris Marqu is Johnson appeals a j u ry verd ict fi nd ing 

h im gu i lty of  second deg ree assau lt and fe lony vio lat ion of  a no-contact order .  

On appea l ,  Johnson contends that the tr ial cou rt erred by ( 1 ) instruct ing the j u ry 

that fou rth deg ree fe lony assau lt was a lesser deg ree offense to second deg ree 

assau lt ,  (2) adm itt ing evidence of prior assau lts aga inst the vict im i n  th is case , 

(3) impos ing an exceptiona l  sentence ,  (4) maki ng an imperm iss ib le factual 

fi nd ing when it imposed an exceptiona l  sentence ,  and (5) impos ing a longer than 

statutori ly perm itted sentence on the no-contact order v io lation . Not fi nd ing h is 

fi rst fou r  arguments persuasive ,  we affi rm the convictions .  However, we ag ree 

that Johnson's sentence for the vio lat ion of the no-contact order is longer than 

statutori ly perm iss ib le and remand for the court to correct the sentence .  

FACTS 

Brennaris Marqu is Johnson and N ico le Trich ler began dat ing in early 

2020 . Fol lowing an i ncident in August 2020 ,  Johnson was arrested and a 
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no-contact order protecti ng Trich ler was entered . Desp ite the no-contact order ,  

the parties stayed i n  contact .  

In late January 202 1 , wh i le the no-contact order was sti l l  i n  p lace , Trich ler 

p icked Johnson up  from ja i l  and the two spent a handfu l  of days at Trich ler's 

apartment. During th is t ime,  Johnson was "very argumentative" and accused 

Trich ler of stea l i ng  h is stimu l us check 1 and cheati ng on h im .  When Trich ler 

den ied stea l i ng the check, Johnson responded by h itti ng her under the jaw. 

Trich ler asked Johnson why he had h it her ,  but Johnson j ust walked away before 

then tu rn i ng around and punch ing Trich ler repeated ly on her head , l i ke he wou ld  

h it a punch i ng bag . Trich ler aga in  asked Johnson why he had h it her .  I n  

response ,  Johnson aga in  struck Trich ler on her temple .  He then to ld Trich ler that 

he cou ld "do th is and nobody wou ld ever see a bru ise . "  Trich ler's head started to 

hu rt and she asked Johnson if she cou ld take some asp i ri n .  Trich ler testified at 

tria l  that at th is po int i n  t ime,  she was tryi ng not to get upset because she d id n 't 

want Johnson to accuse her of p layi ng the victim .  Trich ler took fou r  asp i ri n  for 

the pai n .  

About 1 5  m i nutes later ,  Trich ler described heari ng a buzzing no ise and 

fee l i ng  an i ntense pressu re i n  her head . Trich ler to ld Johnson to cal l  9 1 1 

because she fe lt l i ke she was "go ing to d ie . "2 By the t ime emergency personne l  

responded , Trich ler was "crawl ing around"  on her hands and knees . One of the 

1 During the COVI D-1 9 pandemic ,  the federal  government issued 
"Economic Impact Payments , "  common ly known as "stimu l us checks" to e l ig ib le 
rec ip ients as part of the pandem ic re l ief. 

2 Johnson had taken Trich ler's phones away from her at th is poi nt. 

2 
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respond ing emergency med ical  techn ic ians (EMTs) checked Trich ler's vita l 

s igns ,  concl uded she was not i n  danger of ser ious i nj u ry ,  and advised her to visit 

a walk- in  cl i n ic .  Trich ler did not report any assau lt to the EMTs or te l l  them that 

she and Johnson had been argu i ng .  

Once the EMTs departed , Trich ler's cond ition stead i ly deteriorated . She 

began to vom it and asked Johnson to ca l l  9 1 1 aga i n .  When the EMTs retu rned , 

Johnson or  Trich ler3 to ld them that Trich ler had used methamphetam ine and had 

been d ri nking rum that day. The EMTs changed the i r  impress ion of the incident 

to one i nvolvi ng substance abuse, reason i ng that Trich ler's headache was from 

her d rug and a lcoho l  use . The EMTs then d rove Trich ler to the hospita l . 

At the hospita l ,  Trich ler to ld staff she had used methamphetamine and 

immed iate ly developed a severe headache .  She den ied any assau lt or  trauma.  

A CT4 scan revealed Trich ler had a subdu ra l  hematoma,  a type of i nner bra in  

b leed . Trich ler was transferred to  the trauma and acute care su rgery team for 

bra in  su rgery to remove the hematoma.  After the surgery,  Trich ler spent severa l 

days recoveri ng i n  the hospita l .  

Trich ler i n it ia l ly b lamed the asp i ri n  for he r  cond ition . Bu t  after ta lk ing with 

her mother, Trich ler real ized the severity of her i nj u ries and decided to report the 

assau lt to pol ice .  Johnson was subsequently charged with second deg ree 

assau lt and felony v io lat ion of a no-contact order .  

3 Trich ler testified that Johnson re layed th is i nformation to the EMTs but 
EMT Galen Wal lace testified that Trich ler to ld h im herself. 

4 Computerized tomog raphy. 

3 
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Before tria l , d u ring motions i n  l im ine ,  the State moved to adm it evidence of 

Johnson 's prior assau lts aga inst Trich ler .  The State argued that Trich ler's 

cred ib i l ity wou ld be a pr imary issue because of her delay i n  report ing and genera l  

den ia l  of the assau lt .  After heari ng p retria l  testimony from Trich ler ,  the court 

g ranted the State's motion , subject to a l im it ing i nstruction .  The State also 

requested that the j u ry be instructed on fou rth deg ree fe lony assau lt as a lesser 

deg ree offense of second deg ree assau lt .  Johnson objected . The cou rt noted 

that the j u ry cou ld conclude Trich ler's i nj u ries were caused by someth ing other 

than the assau lt ,  such as a fa l l ,  and prel im i nar i ly g ranted the State's request. 

The j u ry found Johnson gu i lty as charged , and the tria l  cou rt sentenced 

h im to a tota l of 1 68 months of confinement and 30 months of commun ity 

custody. Johnson appeals .  

ANALYS I S  

Lesser Degree Offense 

Johnson contends that the court v io lated h is  d ue process rig hts by 

instruct ing the j u ry on fou rth deg ree fe lony assau lt as a lesser deg ree offense of 

second deg ree assau lt , denyi ng that it is a lesser deg ree offense . He mainta ins 

that even if fou rth deg ree fe lony assau lt is a lesser deg ree offense, the evidence 

d id not support such an instruction . He also argues that ,  although the j u ry d id not 

convict h im of fou rth deg ree fe lony assau lt ,  he suffered substant ia l  p rejud ice 

because the State i ntrod uced evidence to support that instruction . We conclude 

that the instruction was not g iven i n  error. 

4 
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Crim ina l  defendants are genera l ly entit led to notice of the charges they 

are to meet at tr ial and may be convicted on ly of the crimes charged i n  the 

i nformation .  State v .  Tamal i n i ,  1 34 Wn .2d 725 , 73 1 , 953 P .2d 450 ( 1 998) . But 

when a defendant is charged with an offense consisti ng of d ifferent deg rees , the 

j u ry may fi nd the defendant gu i lty of a lesser deg ree5 of the charged offense . 

RCW 1 0 . 6 1 . 003 .  A tria l  cou rt may instruct the j u ry on a lesser deg ree offense 

when 

" ( 1 ) the statutes for both the charged offense and the proposed 
[ lesser] deg ree offense p roscribe but one offense ; (2) the 
i nformat ion charges an offense that is d ivided i nto deg rees , and the 
proposed offense is a [ lesser] deg ree of the charged offense ;  and 
(3) there is evidence that the defendant committed on ly the [ lesser] 
offense . "  

State v .  Fernandez-Med ina ,  1 4 1  Wn .2d 448 , 454 , 6 P . 3d 1 1 50 (2000) ( i nternal 

quotat ion marks om itted) (quoti ng State v .  Peterson , 1 33 Wn .2d 885 , 89 1 , 948 

P .2d 381  ( 1 997) ) .  

"The standard of  review app l ied to  a tr ial cou rt's decis ion to g ive a j u ry 

instruct ion depends on whether that decis ion was based on an issue of law or  

fact . "  State v .  Loos , 14  Wn . App .  2d 748 , 760 , 473 P . 3d 1 229 (2020) . The fi rst 

two prongs of the Fernandez-Med ina test are lega l  questions ,  which we review 

de nova . Loos , 1 4  Wn . App .  2d at 760 . The th i rd prong presents a question of 

5 A lesser deg ree offense is a close cous in  of a lesser i ncl uded offense . 
A lesser i ncl uded offense instruct ion is warranted where ( 1 ) each of the e lements 
of the lesser offense are a necessary element of the offense charged and (2) the 
evidence in the case supports an i nference that the lesser crime was committed . 
State v. Workman , 90 Wn .2d 443 ,  447-48 ,  584 P .2d 382 ( 1 978) . The lega l  p rong 
of the Workman test is not imp l icated i n  a lesser deg ree analys is .  State v .  
Fernandez-Med ina ,  14 1  Wn .2d 448 , 455 ,  6 P . 3d 1 1 50 (2000) . 

5 
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fact that we review for an abuse of d iscretion .  Loos , 1 4  Wn . App .  2d at 760 . 

On ly the fi rst and th i rd prongs are at issue here . 6 

1 .  Offense Proscribed 

To determ ine whether crim ina l  statutes " 'p roscribe but one offense , ' " 

Wash ington courts look to whether the statutes crim ina l ize the same or d ifferent 

conduct .  Tama l i n i ,  1 34 Wn .2d at 732-33 (quoti ng State v .  Foster, 91 Wn .2d 466 , 

472 , 589 P .2d 789 ( 1 979)) . For example ,  i n  Tamal i n i ,  ou r  Supreme Court 

concl uded that fi rst and second deg ree manslaughter were not lesser deg ree 

offenses of second deg ree fe lony mu rder because "the manslaughter statutes 

and the fe lony mu rder statutes proscribe s ign ificantly d ifferent conduct and thus 

defi ne separate and d isti nct crimes . "  1 34 Wn .2d at 732 . The cou rt examined the 

statutory e lements of manslaughter and fe lony mu rder and reasoned that, 

although both statutes genera l ly proscribe ki l l i ng another human , they are 

"d i rected to s ign ificantly d ifferi ng conduct of defendants . "  Tamal i n i ,  1 34 Wn .2d 

at 733 . S im i larly, i n  State v .  McJ impson ,  th is cou rt concl uded that second 

deg ree fe lony mu rder and second deg ree manslaughter were not the same 

offense because "they proh ib it s ign ificantly d ifferent conduct with regard to such 

ki l l i ng"  and the statutes i nvo lve d ifferent mens rea requ i rements .  79 Wn . App .  

1 64 ,  1 7 1 -72 , 901  P .2d 354 ( 1 995) . 

6 Johnson does not appear to contest the second element of the 
Fernandez-Med ina test , that the i nformation charges an offense d ivided i nto 
deg rees . 
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Here ,  Johnson was charged under RCW 9A.36 . 02 1 ( 1 ) ,  which provides:  

A person is gu i lty of assau lt i n  the second deg ree if he or she ,  
u nder c i rcumstances not amounti ng to assau lt i n  the fi rst deg ree : 

(a) I ntentiona l ly assau lts another and thereby recklessly i nfl icts 
substant ia l  bod i ly harm .  

The j u ry instructions reflect th is iterat ion of second deg ree assau lt .  

U nder RCW 9A. 36 . 04 1  (1 ) ,  a person is gu i lty of fou rth deg ree assau lt " if, u nder 

c i rcumstances not amounting to assau lt i n  the fi rst ,  second , or  th i rd deg ree ,  or  

custod ia l  assau lt ,  he or she assau lts another . " 

Fourth deg ree assau lt is a class C fe lony if the defendant ,  with i n  the 

preced ing decade ,  has been convicted of two or more of the fo l lowing offenses , 

for which domestic v io lence aga inst an i nt imate partner was proved : 

( i )  Repetit ive domestic v io lence offense as defined in  
RCW 9 . 94A.030 ;  

( i i )  Cr ime of  harassment as defi ned by RCW 9A.46 . 060 ;  

( i i i ) Assau lt i n  the th i rd degree ; 

( iv) Assau lt i n  the second deg ree ; 

(v) Assau lt i n  the fi rst deg ree ; or  

(vi) A mun ic ipa l ,  triba l , federa l ,  or  out-of-state offense 
comparable to any offense under (b)( i )  through (v) of th is 
subsection . 

RCW 9A.36 . 04 1  (3)(b ) .  S im i larly, the j u ry instructions reflect th is type of fou rth 

deg ree fe lony assau lt .  

Assau lt is undefi ned i n  our crim ina l  code ,  and courts app ly the common 

law defi n it ion . State v .  Walden , 67 Wn . App .  89 1 , 894 ,  84 1 P . 2d 8 1  ( 1 992) . 

Here ,  the j u ry was instructed that an "assau lt" is "an i ntentiona l  touch ing or 

stri k ing of another person that is harmfu l or  offens ive regard less of whether any 

7 
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phys ical i nj u ry is done to the person .  A touch ing or strik ing is offens ive if the 

touch ing or stri k ing wou ld offend an ord inary person who is not undu ly sens itive . "  

Comparing the  conduct covered by  each crim ina l  statute , i t  is apparent 

that RCW 9A. 36 . 02 1 ( 1 ) (a) and RCW 9A.36 . 04 1 ( 1 ) and (3) proscribe the same 

conduct .  Both statutes proscribe act ing with i ntent to ach ieve the same resu lt :  

caus ing harmfu l contact to another. That the two crimes requ i re the same mens 

rea is part icu larly re levant, s ince case law has often d isti ngu ished offenses 

because they requ i re d ifferent mens rea .  See Loos , 1 4  Wn . App .  2d at 762-73 

(ho ld ing fou rth deg ree i ntentiona l  assau lt is not a lesser deg ree offense to th i rd 

deg ree assau lt of a ch i ld  when the latter was based on crim ina l  neg l igence) . We 

conclude that fou rth deg ree fe lony assau lt is a lesser deg ree offense to second 

deg ree assau lt .  

Sti l l ,  Johnson attempts to d isti ngu ish the two offenses by argu ing fou rth 

deg ree fe lony assau lt is not the same offense because it " requ i res proof of an 

add it ional  fact not requ i red for second deg ree assau lt , "  that be ing proof of prior 

convictions .  We d isag ree . On ly i n  the context of lesser included offenses must 

the lesser offense conta in  a l l  the elements of the g reater offense. State v .  

Corye l l ,  1 97 Wn .2d 397 ,  4 1 1 - 1 2 , 483  P . 3d 98 (202 1 ) .  Lesser deg ree offenses 

can have an element that is not an e lement of the g reater offense . Coryel l ,  1 97 

Wn .2d at 4 1 1 .  

2 .  Evidence of Lesser Offense 

The th i rd Fernandez-Med ina prong is satisfied "on ly if based on some 

evidence adm itted , the j u ry cou ld reject the g reater charge and retu rn a gu i lty 

8 
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verd ict on the lesser . "  Corye l l ,  1 97 Wn .2d at 407 . But it is not enough that the 

j u ry m ight s imp ly d isbel ieve the State's evidence ;  some evidence presented must 

affi rmative ly estab l ish the defendant's theory on the lesser deg ree offense. 

Fernandez-Med ina ,  1 4 1  Wn .2d at  456 .  When determ in ing on appeal whether the 

evidence at tr ial was sufficient to support a lesser deg ree instruction ,  we "view[] 

the 'support ing evidence in the l i ght most favorab le to the party that requested 

the instruction . '  " Corye l l ,  1 97 Wn .2d at 4 1 5 (quoti ng Fernandez-Med ina ,  1 4 1  

Wn .2d at 455-56) . Specifica l ly ,  "a requested j u ry instruct ion o n  a lesser inc luded 

or i nferior  deg ree offense shou ld be adm in istered ' if the evidence wou ld perm it a 

j u ry to rationa l ly fi nd a defendant gu i lty of the lesser offense and acqu it h im  of the 

g reater . ' " Fernandez-Med ina ,  1 4 1  Wn .2d at 456 (quot ing State v .  Warden , 1 33 

Wn .2d 559 ,  563 ,  947 P .2d 708 ( 1 997)) . 

Here ,  the evidence cou ld  have supported that Johnson assau lted Trich ler 

but d id not cause her substant ia l  bod i ly harm .  At tria l , Detective Maiya Atk ins 

testified that du ring a po l ice i nterview, Johnson to ld the detective that he ca l led 

9 1 1 because Trich ler had "been fa l l i ng a l l  over the p lace . "  Detective Atk ins a lso 

re layed that Johnson mentioned Trich ler had "been us ing methamphetam ine and 

thought that m ight have been an issue [that caused her to fa l l ] "  and that Trich ler's 

"use of asp i ri n  . . .  m ight have been a reason why" Trich ler had fa l len . Dr .  Eric 

Ki nder also testified that he be l ieved Trich ler's symptoms m ight have been 

caused by her methamphetamine use , which cou ld have ra ised her b lood 

pressu re enough to trigger "a very rare k ind of aneurysmal hemorrhage . "  

Dr .  Amy Walker's test imony fu rther supported th is  view; she noted that Trich ler 

9 
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reported the headache's onset as coming immediately after using 

methamphetamine. And an emergency medical services (EMS) responder, 

Galen Wallace, testified that he changed his impression of Trichler at the second 

EMS visit to substance use because Trich ler admitted to "using 

methamphetamine and to drinking rum that day." 

This evidence affi rmatively supported an inference that Johnson assaulted 

Trichler. But the conflicting testimony about the origin of Trichler's symptoms left 

it for the jury to determine whether it was Johnson's assault or, instead, Trichler's 

drug use, drinking rum ,  and fal l ing that caused her subsequent brain injury. 

Viewing the evidence in the light most favorable to the State , the party requesting 

the lesser degree instruction ,  the evidence could have al lowed the jury to reject 

the greater charge and return a verdict only on the lesser. 

We briefly note that Johnson misconstrues the "light most favorable" 

standard. He contends that viewing the evidence in the light most favorable to 

the State , the jury would conclude that Johnson assaulted Trich ler and that this 

assault was the sole cause of Trichler's injuries. In  support of this conclusion, 

Johnson points to Trichler's testimony that Johnson punched her, her testimony 

that she did not fa l l ,  and medical testimony that head trauma l ikely caused 

Trichler's injuries. But because fourth degree fe lony assault does not require 

Johnson to have caused Trich ler substantial injury, the proper inquiry is whether 

the evidence could support an inference that something other than Johnson 

caused Trichler's injuries. In  this case, it can .  As a lready noted, there were 
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many possible causes of Trichler's injuries that the jury could have believed as 

being the proximate cause of her injuries. 

Johnson also contends that the court erred by granting the State 's request 

for the lesser degree offense before hearing any evidence. This is inaccurate. 

During motions in l imine, the State requested that the jury be instructed on fourth 

degree felony assault as a lesser degree offense of second degree assault. The 

parties then discussed what evidence they intended to proffer and whether that 

evidence could support the lesser degree offense. Johnson argued that the prior 

conviction evidence necessary to support the lesser degree offense violated 

ER 404(b) and that the court should first consider pretrial testimony from Trichler 

before making a rul ing. The court then overruled the State's motion ,  finding that 

probative value of the prior offense evidence did not outweigh its prejudicial 

effect. The court noted that it was open to reconsidering its rul ing. 

The next day, the court heard pretrial testimony from Trich ler. The court 

then acknowledged that it had erred in overru ling the State's request for a lesser 

degree instruction because it had misunderstood the applicable law and asked 

both parties to reargue their positions. After the parties presented their positions, 

the court concluded that based on the facts presented, there was sufficient 

evidence for the lesser degree instruction and granted the State's request. 

Later on ,  at the close of evidence, Johnson again objected to fourth 

degree felony assault as a lesser degree offense. The court overruled the 

objection and al lowed the instruction. 
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Contrary to Johnson's contention ,  the court heard evidence before i n it ia l ly 

ru l i ng  on the j u ry instruction .  The State also described the evidence it i ntended 

to offer to support the lesser deg ree instruction before the court made its ru l i ng . 

The court then reconsidered its ru l i ng  at the close of tria l  and reaffi rmed that the 

instruct ion was proper. The court properly determ i ned on both occas ions that an 

instruct ion on fou rth deg ree fe lony assau lt was warranted . Such an instruct ion 

was not error. 

3. Substant ia l  Prejud ice 

Johnson ma inta i ns that the court's instruction on fou rth deg ree fe lony 

assau lt resu lted in substant ia l p rejud ice because ( 1 ) the j u ry was instructed on 

an uncharged offense and (2)  th is instruction perm itted adm ittance of prejud ic ia l  

evidence .  We d isag ree . 

Genera l ly ,  a defendant is entit led to notice of the charges they wi l l  face at 

tria l  and may be convicted of on ly charges conta i ned i n  the i nformation .  

Tamal i n i ,  1 34 Wn .2d at 731 . Bu t  RCW 1 0 . 6 1 . 003 provides sufficient notice to 

defendants that they may be convicted of any lesser offense to the charged 

crime .  Foster, 91 Wn .2d at 472 . Thus ,  there is no prejud ice and a j u ry may 

properly fi nd a defendant gu i lty of any lesser deg ree crime of the crimes i ncl uded 

in the orig ina l  i nformation .  Peterson , 1 33 Wn .2d at 893 . 

I n  th is case , the j u ry was instructed on a lesser deg ree offense to second 

deg ree assau lt ,  so the fact that the lesser offense was not charged is a non issue .  

Johnson 's argument that evidence re lated to the lesser deg ree offense was 

wrong ly adm itted is a lso unconvinc ing . That evidence-namely, that there were 
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two prior assau lts-was subject to a l im iti ng instruction :  the j u ry was not 

perm itted to consider evidence of Johnson 's pr ior convictions if it found h im gu i lty 

of second deg ree assau lt .  The j u ry found h im gu i lty of second deg ree assau lt ,  

and we presume the j u ry fo l lowed instructions and d id not consider the prior 

convictions as evidence .  State v .  Mohamed , 1 86 Wn .2d 235 ,  244 , 375 P . 3d 

1 068 (20 1 6) ("We presume that a j u ry wi l l  fo l low the instructions provided to it . ") . 

ER 404(b) 

Johnson asserts that evidence of prior assau lts between h im and Trich ler 

was not re levant to Trich ler's cred ib i l ity and that the court erred by adm itt ing it .  

Because this evidence he lped exp la in  Trich ler's i ncons istent statements and her 

conduct fo l lowing the assau lt at issue here ,  we d isag ree . 

We review the tria l  cou rt's determ inat ion to adm it or  excl ude evidence for 

an abuse of d iscretion . State v. Foxhoven ,  1 6 1  Wn .2d 1 68 ,  1 74 ,  1 63 P . 3d 786 

(2007) . A tria l  cou rt abuses its d iscret ion if its decis ion is man ifestly 

un reasonable ,  or is exercised on untenable g rounds or for untenable reasons .  !n 

re Marriage of L ittlefield , 1 33 Wn .2d 39 ,  46-47 , 940 P .2d 1 362 ( 1 997) . The 

appe l lant bears the bu rden of proving the court abused its d iscretion . State v .  

Wade ,  1 38 Wn .2d 460 , 464 , 979 P .2d 850 ( 1 999) . 

ER 404(b) provides that " [e]vidence of other crimes ,  wrongs ,  or  acts is not 

adm iss ib le to prove the character of a person i n  order to show act ion i n  

conform ity therewith . "  Bu t  th is evidence may be  used for another purpose , such 

as proof of motive , p lan , or  identity .  Foxhoven , 1 6 1  Wn .2d at 1 75 .  Evidence that 

a defendant previously assau lted a vict im is genera l ly i nadm iss ib le if the 
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defendant assau lts the same vict im on a later occas ion .  State v. Harris , 20 Wn . 

App .  2d 1 53 ,  1 57 , 498 P . 3d 1 002 (202 1 ) ,  review den ied , 1 99 Wn .2d 1 0 1 6 , 5 1 0 

P . 3d 1 00 1  (2022) . However, such evidence may be adm iss ib le to "ass ist the j u ry 

i n  judg ing  the cred ib i l ity of a recanti ng victim . "  State v. Magers ,  1 64 Wn .2d 1 74 ,  

1 886 , 1 89 P . 3d 1 26 (2008) (p l u ra l ity op in ion) . And the victim 's cred ib i l ity need 

not be an element of the charged offense. See , �. Harris ,  20 Wn . App .  2d at 

1 58 (evidence of prior assau lts adm iss ib le to he lp j u ry determ ine recanti ng 

witness's cred ib i l ity i n  case i nvolvi ng vio lat ion of a no-contact order charge) . To 

determ ine if ER 404(b) evidence is adm iss ib le ,  Wash i ngton cou rts use a fou r-part 

test : 

" ( 1 ) fi nd by a preponderance of the evidence that the m iscond uct 
occu rred , (2) identify the pu rpose for which the evidence is sought 
to be i ntrod uced , (3) determ ine whether the evidence is re levant to 
prove an element of the crime charged , and (4) weigh the probative 
va lue aga inst the prej ud ic ia l  effect . "  

State v .  Gresham , 1 73 Wn .2d 405, 42 1 , 269 P . 3d 207 (20 1 2) (quoting State v .  

Vy Thang, 1 45 Wn .2d 630 , 642 , 41 P . 3d 1 1 59 (2002)) . "The party seeking to 

i ntrod uce the evidence has the bu rden of estab l ish ing the fi rst ,  second , and th i rd 

elements . "  State v. Ash ley, 1 86 Wn .2d 32 , 39 ,  375 P . 3d 673 (20 1 6) .  "Th is 

ana lys is must be conducted on the record . "  Foxhoven , 1 6 1 Wn .2d at 1 75 .  If the 

evidence is adm itted , the court must g ive a l im iti ng instruct ion to the j u ry .  Ash ley. 

1 86 Wn .2d at 39 .  A court's decis ion to adm it evidence of prior bad acts depends 

heavi ly on the facts of the case and the pu rpose for which the evidence is sought 

to be i ntrod uced . Ash ley, 1 86 Wn .2d at 44 . 
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I n  th is case , the tr ial cou rt conducted the appropriate fou r-step ana lys is on 

the record and gave a l im it ing instruct ion to the j u ry. However, ne ither party cites 

or add resses th is fou r-part test on appea l .  The State re l ies on an older ,  two-part 

test that concerns on ly re levance and prej ud ice , and Johnson argues genera l ly 

that any evidence of past i ncidents of domestic v io lence is categorica l ly 

imperm iss ib le ,  i rre levant, and undu ly prejud ic ia l . Johnson's argument largely 

tracks the second , th i rd ,  and fou rth prongs of the fou r-part test . Because ne ither 

party chal lenges or add resses the fi rst prong , we add ress on ly the other th ree . 

1 .  Second Prong: Pu rpose for I ntroduc ing Evidence 

The State sought to introd uce evidence of past domestic v io lence 

i nc idents and how Trich ler responded to those i ncidents to he lp the j u ry assess 

Trich ler's cred ib i l ity . Th is clearly satisfies the second p rong of the ER 404(b) 

i nqu i ry ,  which on ly req u i res a party to identify a pu rpose for offering the evidence . 

See, �, Magers , 1 64 Wn .2d at 1 85-86 (prior acts of domestic v io lence 

adm iss ib le to support a witness's cred ib i l ity after the i r  test imony changed) . 

2 .  Th i rd Prong:  Relevance 

Evidence is re levant if it has "any tendency to make the existence of any 

fact that is of consequence to the determ inat ion of the act ion more probable or 

less probable that it wou ld be without the evidence . "  ER 40 1 . Evidence of prior 

i nc idents of domestic v io lence is probative of a witness's cred ib i l ity i n  cases 

where a witness g ives confl icti ng statements about the defendant's conduct .  

State v .  Gunderson , 1 8 1 Wn .2d 9 1 6 , 923-25 ,  337 P . 3d 1 090 (20 1 4) ;  cf. Ash ley, 
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1 86 Wn .2d at 47 (tria l  cou rt improperly adm itted prior assau lt evidence where 

victim 's tria l  test imony was consistent with prior statements to po l ice) . 

Here ,  the tria l  cou rt found that ,  "with regard to [Trich ler's] cred ib i l ity and 

her a l legation i n  th is case , "  evidence of prior domestic abuse was " re levant as to 

how she behaves i n  th is re lationsh i p . "  The State contends that evidence of prior 

assau lts and Trich ler's response to those assau lts were re levant to exp la in  her 

i ncons istent statements and conduct. We ag ree . 

Johnson contends that the prior assau lts are not re levant because they 

show on ly that "sometimes [Trich ler] reports a l leged assau lts and sometimes she 

does not. " But Trich ler's i ncons istent report ing is exactly what is re levant .  As is 

reflected i n  th is case , vict ims of domestic v io lence often m in im ize , deny, or  l ie 

about abuse in an effort to protect themselves and avo id repeated v io lence from 

the i r  batterer. Anne L .  Gan ley ,  Domestic Violence :  The What, Why, and Who, as 

Relevant to Crim inal  and C ivi l Court Domestic Vio lence Cases , i n  DOMESTIC 

VIOLENCE MANUAL FOR JUDGES ch . 2 ,  at 41 (20 1 6) ,  https : //www.courts .wa .gov/ 

content/man uals/domVio l/chapter2 . pdf [https ://perma.  cc/UA2 L-STVU] . Th is is 

particu larly true when domestic v io lence issues go pub l ic ,  such as i n  cou rt 

proceed ings ,  and batterers try to i ncrease the i r  coercive contro l  over the abused 

party . Gan ley, supra ,  ch . 2 at 4 1 . And sometimes , the abused party's 

m in im izat ion or den ia l  is actua l ly a surviva l mechan ism : when asked by others if 

they were i nj u red , they may honestly answer no because they have been so 

successfu l in b locki ng out the event. Gan ley, supra ,  ch . 2, at 42 . This is not to 

say that vict ims of domestic v io lence are less cred ib le .  We merely acknowledge 
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the tremendous emotiona l  to l l  that a re lationsh ip  p lagued by domestic v io lence 

may have on a person .  

These dynamics are present i n  th is case . The State offered evidence of 

two prior assau lts to demonstrate that Trich ler had a pattern of i nconsistently 

report ing past abuse and later recanti ng . After the fi rst prior assau lt ,  Trich ler 

decided not to report it to authorit ies , desp ite Johnson havi ng strang led her unti l 

she was "out co ld . "  And after the second prior assau lt ,  Trich ler reported the 

incident to po l ice but " ran off" before they arrived . She later wrote a letter to the 

tria l  cou rt recanti ng her earl ier report of assau lt .  

Trich ler's conduct i n  th is case m i rrors her past conduct. After the present 

assau lt ,  Trich ler den ied repeated ly to emergency med ical personne l  and hosp ita l 

staff that she had been assau lted or suffered any trauma .  But at tria l , Trich ler 

testified repeated ly that Johnson had h it her .  Trich ler also waited severa l days to 

report the assau lt ,  and testified that she d id not i n it iate the report ing-her mother 

ca l led the po l ice for her .  Moreover, once Trich ler was d ischarged from the 

hospita l ,  she conti nued to commun icate with Johnson and even went to h is 

apartment. Trich ler's incons istent statements before and at tria l , a long with her 

act ions after the assau lt ,  u ndercut her cred ib i l ity at tr ia l .  Contrary to Johnson 's 

assert ion that evidence of past abuse "does noth ing"  to ass ist the j u ry ,  th is 

evidence a l lows the j u ry to eva luate Trich ler's cred ib i l ity i n  the context of a 

re lationsh ip marked by domestic v io lence .  

Johnson a lso argues that our  Supreme Cou rt announced a domestic 

v io lence exception to ER 404(b) in Magers that was later rejected in Gunderson . 
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We d isag ree . Magers d id not announce a "domestic v io lence exception" and 

Gunderson d id not reject the Magers p l u ra l ity ho ld ing . Rather ,  Gunderson 

clarified the Magers p l u ra l ity ho ld ing . The Gunderson cou rt exp la i ned : 

I n  State v. Magers ,  we took g reat care to specifical ly estab l ish that 
"evidence that [the defendant] had been arrested for domestic 
v io lence and fig ht ing and that a no-contact order had been entered 
fo l lowing h is arrest was re levant to enable the j u ry to assess the 
cred ib i l ity of [the compla i n ing  witness] who gave conflicting 
statements about [the defendant's] conduct. " 

1 8 1 Wn .2d at 923-24 (alterat ions i n  orig ina l )  (q uoti ng Magers ,  1 64 Wn .2d at 

1 86) . The court noted that un l i ke i n  Magers ,  the victim i n  Gunderson d id  not g ive 

any confl ict ing statements-there was on ly evidence from other sou rces that 

contrad icted the victim 's account .  1 8 1 Wn .2d at 924 . The court then exp la i ned 

the effect of Gunderson on Magers :  "Accord ing ly ,  we decl ine to extend Magers to 

cases where there is no evidence of i nj u ries to the a l leged vict im and the witness 

ne ither recants nor contrad icts prior statements . "  Gunderson , 1 8 1 Wn .2d at 925 . 

And i n  a footnote , the court clarified that it was not announcing a domestic 

v io lence exception and rejected Johnson's assert ion that Magers stood for such 

a proposit ion : "The b lanket extens ion of Magers proposed by the d issent wou ld 

create a domestic v io lence exception for prior bad acts that is untethered to the 

ru les of evidence . "  Gunderson , 1 8 1 Wn .2d at 925 n . 3 .  In another footnote , the 

court clarified that its op in ion "shou ld not be read as confi n i ng the requ is ite 

overrid ing probative va l ue exclus ive ly to instances i nvolvi ng a recantat ion or an 

i ncons istent account by a witness . "  Gunderson , 1 8 1 Wn .2d at 925 n .4 .  
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Here ,  there was evidence of i nj u ries to Trich ler and Trich ler also 

contrad icted her previous statements at tr ia l .  The ru le set forth in Magers and 

Gunderson app l ies here ;  evidence of prior assau lts was properly adm itted for the 

j u ry to j udge Trich ler's cred ib i l ity in l i ght of her i nconsistent statements about the 

assau lt .  

3 .  Fourth Prong: Probative Value versus Prejud icia l  Effect 

F ina l ly ,  Johnson argues that the probative va lue of the pr ior assau lt 

test imony is outweighed by its prejud ic ia l  effects . He also contends the j u ry 

re l ied on Trich ler's testimony as propens ity evidence .  

Th is prong imp l icates ER 403 .  Ash ley, 1 86 Wn .2d at  43 .  I n  domestic 

v io lence cases , "courts must be carefu l and method ical in weigh i ng the probative 

va lue aga inst the prej ud ic ia l  effect of prior acts . . .  because the risk of unfa i r  

p rejud ice is very h ig h . "  Gunderson , 1 8 1 Wn .2d at  925 .  "To guard aga inst th is 

heightened prej ud ic ia l  effect, we confi ne the adm iss ib i l ity of prior acts of 

domestic v io lence to cases where the State has estab l ished the i r  overrid ing 

probative va lue ,  such as to exp la in  a witness's otherwise i nexp l icab le recantat ion 

or confl ict ing account of events . "  Gunderson ,  1 8 1 Wn .2d at 925. 

Here ,  the State succeeded in  showing the overrid ing probative val ue of 

the evidence for cred ib i l ity pu rposes because Trich ler gave incons istent 

statements about the abuse.  She den ied any abuse to various med ical 

personne l  but then later testified at tria l  that Johnson had assau lted her .  

Therefore , the court d id not err i n  adm itt ing the domestic v io lence evidence for 

cred ib i l ity pu rposes . Cf. Gunderson , 1 8 1 Wn .2d at 925 (court erred in  adm itt ing 
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past domestic v io lence evidence where victim 's test imony before and at tria l  was 

consistent) ; Ash ley, 1 86 Wn .2d at 47 (court erred in adm itt ing domestic v io lence 

evidence where tria l  test imony was consistent with prior statements to po l ice) . 

Johnson 's content ion that the j u ry improperly re l ied on the evidence as 

propens ity evidence is s im i larly unava i l i ng .  Johnson overlooks a l im iti ng 

instruct ion that proh ib ited the j u ry from consider ing Trich ler's test imony for 

anyth ing other than determ in i ng her cred ib i l ity . Aga i n ,  we presume j u ries fo l low 

instructions .  Mohamed , 1 86 Wn .2d at 244 . 

Except ional  Sentence 

Johnson contends that the court re l ied on an inva l id  factor i n  impos ing an 

exceptiona l  sentence and that it is u nclear whether the court wou ld have 

imposed the same sentence based on the rema in i ng va l id  factors , requ i ring 

reversa l .  The State concedes that the court re l ied on an i nva l id  factor, but 

asserts that the record makes clear that the cou rt cons idered two other factors as 

independent bases for an exceptional  sentence .  We conclude the sentence is 

va l id  because, based on the court's written fi nd i ngs ,  at least one other val id 

factor provided an i ndependent basis for the exceptiona l  sentence .  

A tria l  cou rt may impose an exceptiona l  sentence outs ide the standard 

range if it concl udes that "there are substant ia l  and compe l l i ng  reasons justifying 

an exceptiona l  sentence . "  RCW 9 . 94A. 535 .  Whenever the court imposes an 

exceptiona l  sentence ,  it must set forth the reasons for its decis ion i n  written 

fi nd i ngs of fact and concl us ions of law. RCW 9 .94A. 535 . However, " ' [o]ther 

than the fact of a prior conviction , any fact that i ncreases the pena lty for a crime 
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beyond the prescribed statutory maximum must be subm itted to a j u ry ,  and 

proved beyond a reasonable doubt . ' " B lake ly v .  Wash ington , 542 U . S .  296 ,  30 1 , 

1 24 S .  Ct. 253 1 , 1 59 L .  Ed . 2d 403 (2004) (quoti ng Apprend i v. New Jersey, 530 

U . S .  466 , 490 ,  1 20 S .  Ct. 2348 ,  1 47 L .  Ed . 2d 435 (2000)) . The statutory 

maximum is "the maximum sentence a j udge may impose solely on the basis of 

the facts reflected i n  the j u ry verd ict or adm itted by the defendant . "  B lake ly, 542 

U . S .  at 303 (emphasis om itted) .  Thus ,  any exceptiona l  sentence that exceeds 

the statutory maximum is subject to the two B lake ly req u i rements . 

On appea l ,  an exceptiona l  sentence may be upheld "even where a l l  but 

one of the tria l  cou rt's reasons for the sentence have been overtu rned . "  State v .  

Gaines ,  1 22 Wn .2d 502 , 5 1 2 ,  859 P .2d 36 ( 1 993) . Remand is necessary "where 

it is not clear whether the tria l  cou rt wou ld have imposed an exceptiona l  sentence 

on the basis of on ly the one factor upheld . "  Gai nes , 1 22 Wn .2d at 5 1 2 ;  see also 

State v .  Parker, 1 32 Wn .2d 1 82 ,  1 89 ,  937 P .2d 575 ( 1 997) . 

Here ,  the court imposed an exceptiona l  sentence based on th ree factors :  

( 1 ) that Johnson reoffended shortly after being re leased from incarcerat ion (the 

" rap id recid iv ism" agg ravator) ; (2) that Johnson 's prior unscored crim ina l  h istory 

resu lted i n  a sentence that was clearly too len ient ;  and (3) that Johnson had 

comm itted mu lt ip le cu rrent offenses and his h igh  offender score resu lted in some 

of the cu rrent offenses go ing unpun ished . 7 RCW 9 . 94A.535(3)(t) , (2) (b) , (c) . Of 

7 Though the State argues that the court did not conc lude the sentence 
was "too len ient , "  the cou rt's written conclus ions of law say otherwise :  "Th is cou rt 
has d iscret ion under RCW 9 . 94A.535(2) (b) & (c) to impose a sentence outs ide 
the standard range where the prior unscored crim ina l  h istory resu lts i n  a 
sentence that is clearly too lenient. " (Emphasis added . )  
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the th ree factors , the fi rst and the second requ i re either a j u ry fi nd i ng or  a 

stipu lat ion from the defendant .  See RCW 9 . 94A. 535(3)(t) ( rap id recid ivism factor 

must be considered by j u ry) ; State v. Sa ltz , 1 37 Wn . App .  576 , 583-84 , 1 54 P . 3d 

282 (2007) (RCW 9 . 94A. 535(2) (b) subject to B lake ly req u i rements) ; cf. State v .  

Newl un ,  1 42 Wn . App.  730 ,  742-43 ,  1 76 P . 3d 529 (2008) (RCW 9 . 94A. 535(2) (c) 

does not requ i re courts to look beyond facts reflected in j u ry verd ict or adm itted 

by defendant) .  

Johnson asserts , and the State concedes , that the second factor­

whether unscored crimes rendered the sentence "too len ient"-is i nval id because 

the j u ry d id not consider it and Johnson d id not stipu late to facts support ing it . 8 

Thus ,  the crux of the matter is whether ,  absent the i nva l id  factor, the cou rt clearly 

i ntended to impose an exceptiona l  sentence .  The record i nd icates that it wou ld 

have . The court's concl us ions of law for an except ional  sentence l ist the fi rst 

factor separate ly from the other two : 

1 .  The court has d iscret ion under RCW 9 . 94A.535 to impose a 
sentence outs ide the standard range because the agg ravat ing 
c i rcumstance under RCW 9. 94A. 535(3) (t) has been p ied and 
proved . 

8 Johnson also contends that the court d id not make a fi nd ing that the 
presumptive sentence wou ld be too len ient .  Rather, he claims the court 
imperm iss ib ly i nvented a new agg ravat ing factor based on the fo l lowi ng fi nd ing : 

There are th ree prior unscored m isdemeanor domestic v io lence 
court order v io lat ion convictions from 20 1 1 .  These convict ions are 
s im i lar  i n  character to the conduct a l leged i n  count two , but do not 
a lter the standard range for either count. 

Though the court d id not use the words "too len ient" i n  th is fi nd i ng ,  it d id use 
those words in its correspond ing conclus ion of law. And contrary to Johnson 's 
assertion ,  it appears the court was describ ing the "too len ient" factor, not creati ng 
a new factor. 
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2 .  The court has d iscret ion under RCW 9. 94A. 535(2) (b)&(c) to 
impose a sentence outs ide the standard range where the prior 
unscored crim ina l  h istory resu lts i n  a sentence that is clearly too 
lenient and where the defendant has comm itted mu lt ip le cu rrent 
offenses and the h igh  offender score resu lts i n  some offenses 
going unpunished. 

(Emphasis added . )  The second concl us ion of law does , adm itted ly, b l u r  the l i nes 

between the second and th i rd factors . But even absent these factors , the court's 

fi rst concl us ion of law, determ in ing that RCW 9 . 94A. 535(3) (t) p rovides an 

independent basis to impose an exceptiona l  sentence ,  and its d iv is ion i nto a 

separate concl us ion supports that the tria l  court wou ld  have re l ied on it a lone .  

The court's ora l  ru l i ng  at sentencing also supports th is outcome. The 

court de l ineated factors one and th ree as bases for an exceptiona l  sentence :  

The  State has  requested for an except ional  upward [sentence] 
based on ,  A, rap id recid ivism , and B, the th ree crimes argument 
that the offender score is so h igh  that the maximum doesn 't go up 
that h ig h ,  and that he wou ld be a l lowed basica l ly to get away with a 
crime without some sort of pun ishment .  Havi ng taken a l l  of th is i nto 
cons ideration ,  I do fi nd that there is g rounds for an exceptiona l  
upward sentence .  

(Emphasis added . )  We affi rm the imposit ion of  an exceptiona l  sentence . 9 

Constitutiona l ity of Except ional  Sentences 

Johnson argues that the imposit ion of any exceptiona l  sentence under the 

SRA (Sentenc ing Reform Act of 1 98 1 , ch . 9 . 94A RCW) vio lates the S ixth and 

Fourteenth Amendments to the Un ited States Constitution because it requ i res 

the court to make a factual  determ inat ion that facts found by the j u ry are 

9 Johnson also contends that the State fa i led to provide h im notice of the 
"too len ient" agg ravat ing factor. But as the court's ora l  ru l i ng makes clear, the 
State d id not ask for th is agg ravat ing factor to be imposed-the court d id it sua 
sponte .  
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substant ia l  and compe l l i ng  reasons justifying an exceptiona l  sentence .  We 

d isag ree . Th is cou rt previously add ressed th is same issue in State v .  Sage , 1 

Wn . App .  2d 685 ,  407 P . 3d 359 (20 1 7) ,  and determ ined that th is secondary 

i nqu i ry is a lega l  one ,  not a factual one .  

The S ixth Amendment provides crim ina l  defendants with a rig ht to a j u ry 

tria l . Th is rig ht ,  i n  conjunct ion with the d ue process clause of the Fourteenth 

Amendment ,  requ i res that each element of a crime be proved to a j u ry beyond a 

reasonable doubt .  Al leyne v. U n ited States , 570 U . S . 99 ,  1 04 ,  1 33 S .  Ct. 2 1 5 1 , 

1 86 L .  Ed . 2d 3 1 4  (20 1 3) (p l u ra l ity op in ion) . As previously noted , "any fact that 

'expose[s] the defendant to a g reater pun ishment than that authorized by the 

j u ry's gu i lty verd ict' is an  'e lement' that must be subm itted to the j u ry . "  Hu rst v .  

F lorida ,  577 U .S .  92 , 97 ,  1 36 S .  Ct. 6 1 6 , 1 93 L .  Ed . 2d  504 (20 1 6) (alterat ion i n  

orig ina l )  (q uoti ng Apprend i ,  530  U .S .  a t  494) . 

The imposit ion of an exceptiona l  sentence under the SRA is a two-step 

process prescribed by statute . F i rst, the j u ry must fi nd " unan imous ly and beyond 

a reasonable doubt ,  one or more of the facts a l leged by the state i n  support of an 

agg ravated sentence" exist. RCW 9 . 94A.537(6) . Then ,  the court may impose an 

exceptiona l  sentence " if it finds, consider ing the pu rposes of th is chapter, that the 

facts found [by the j u ry] are substant ia l  and compe l l i ng  reasons justifying an 

exceptiona l  sentence . "  RCW 9 . 94A.537(6) (emphasis added ) .  

Th is cou rt previously add ressed the constitut ional ity of the SRA's 

exceptiona l  sentenc ing scheme in the context of the S ixth and Fou rteenth 
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Amendments and concluded that it met d ue process requ i rements . Sage , 1 Wn . 

App .  2d at 7 1 0 .  

L ike Johnson , the defendant i n  Sage argued that the tria l  cou rt engaged i n  

proh ib ited fact-fi nd ing , i n  v io lat ion of h is S ixth Amendment rig ht to  a j u ry tria l ,  by 

concl ud ing  an except ional sentence was warranted . Th is cou rt d isag reed , 

concl ud ing  that, desp ite the statute's imprecise word choice ,  

[t] he on ly perm iss ib le "fi nd ing  of  fact" by a sentencing j udge on 
an exceptional  sentence is to confi rm that the j u ry has entered by 
special verd ict its fi nd i ng that an agg ravat ing c i rcumstance has 
been prove[d] beyond a reasonable doubt .  Then it is up to the 
j udge to make the legal, not factual, determination whether those 
agg ravat ing c i rcumstances are sufficiently substantia l  and 
compe l l i ng  to warrant an exceptiona l  sentence .  

1 Wn . App .  2 d  at 709 (emphasis added) (footnote om itted) .  

Johnson 's argument that the SRA i s  ak in to the F lor ida sentencing 

scheme deemed unconstitutiona l  by the Supreme Court i n  Hu rst is a lso rejected 

in Sage : 

But the F lorida statute at issue expressly state [d] that the j u ry 
fi nd i ngs were "advisory . "  [Former] FLA. STAT. § 92 1 . 1 4 1  (20 1 0) .  By 
contrast, u nder Wash ington procedu re here ,  the j u ry exclus ive ly 
reso lves the factual question whether the agg ravat ing 
c i rcumstances have been prove[d] beyond a reasonable doubt .  

1 Wn . App .  2d at  7 1 0 n . 86 .  

We reject Johnson's constitutiona l  argument and  conclude that the court 

d id not engage i n  imperm iss ib le fact fi nd ing by determ in ing the j u ry's fi nd i ngs 

supported an exceptiona l  sentence .  
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No-Contact Order Sentence 

Johnson argues the court erred by sentencing h im to more t ime than 

statutori ly perm itted on the no-contact order v io lation . The State concedes that 

the court erred . We ag ree that the court erred and remand for the court to 

correct the sentence .  

RCW 9 . 94A.505(5) provides that, except i n  l im ited c i rcumstances , the 

court may not impose a sentence that exceeds the statutory maximum for a 

g iven crime .  Here ,  the statutory maximum on Johnson 's no-contact order 

v io lat ion was 60 months . RCW 7 . 1 05 .450(5) (no-contact order v io lat ion is a 

class C fe lony) ;  RCW 9A.20 . 02 1  ( 1  ) (c) (statutory maximum for class C fe lony is 5 

years) . Desp ite th is ,  the court sentenced Johnson to 60 months of confi nement 

and 1 2  months of commun ity custody. Th is sentence clearly exceeds the 

statutory maximum and remand is warranted . 

We affi rm Johnson's convict ions but remand for the cou rt to resentence 

Johnson on the no-contact order v io lat ion conviction . 

WE CONCUR:  
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